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2- 8-74 

2- 26-74 

3- 1-74 

3- 7-74 


3-26-74 

3-26-74 

3-26-74 

3- 26-74 

4- 1-74 
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Filed complaint and issued summons. 

Filed Answer to Complaint by deft. Emery 
Roth & Sons. 

Filed deft. Emery Koth & Sons answer to cross¬ 
claim of deft. Kaisler. 

Filed summons with marshals return. Served. 
Rutherford Stinard on 2-14-74; Emery Koth 
by Mary Johnson on 2-13-<4; 80 Pine St. 
Corp. by Mr. T. Kentaing on 2-12-74; Rudin 
Management Corp by T. Kentaing on 2-12- 
74; Consolidated Edison Co. by C. G. Son- 
ner, Sr., 2-27-74; Kaisler Corp. by F. Larry 
2-12-74; Adsco Mfg. Corp. by Mr. Palmer, 
Pres. 2-19-74. 

Filed deft’s 80 Pine & Rudin notice to take 
deposition of pliff. 

Filed deft’s 80 Pine & Rudin interrogs. 

Filed Answer to complaint by deft’s 80 Pine 
& Rudin. 

Filed deft’s Emery Roth & Sons interrogs to 
pltff. 

Filed pltff’s affidavit & notice of motion to va¬ 
cate deft’s 80 Pine St. Corp. notice of depo¬ 
sition ret. 4-10-74. 
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Filed Answer to cross-complaint by deft. Con¬ 
solidated Edison Co. 

Filed deft’s Con. Edison Co. demand for in- 
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Filed Answer to complaint by Con. Edison Com¬ 
pany, of cross-complaint of deft’s 80 Pine 
St. & Rudin Mgm. Corp. 

Filed affirmation in opposition of S. I. Gold¬ 
berg in opposition to pltff’s motion ret 4- 
19-74. 
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Inc. Cross-Notice to Take Deposition of pltff 
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Filed Deft. Adsco Manufacturing Corporation 
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Knapp, J. 
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Filed Answer to Complaint by deft Rutherford 
Stinard. 

Filed deft’s 80 Pine St. & Rudin Mgmt. Co. in¬ 
terrogs to pltff. 
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Docket Entries 

Date Proceedings 

6-24-74 Filed pltff’s affidavit & notice of motion to con¬ 
solidate this action with 74 Civ 905. Ret. 7- 

16-74. 

6-20-74 Filed Defts 80 Pine and Rudin Answer to 
Cross-complaint, para. 7, 8 & 9. 

6-20-74 Filed Defts 80 Pine and Rudin Answer to 
Cross-complaint, para. 10 & 11. 

6- 27-74 Filed affidavit of L. Esterman in support of 

motions to consolidate actions. 

7- 17-74 Filed Memo-endorsed on pltff’s motion filed 6- 

24-74 to consolidate: Motion granted on de¬ 
fault of all de f t’s, but for deft. Emery Roth, 
& Sons, who consent to pltlT’s motion. Ac¬ 
tion 74 Civ 905 consolidated with 74 Civ 670. 
So ordered. Knapp, J. m/n 

9-30-74 Filed The City of N.Y. affirmation & Notice of 
motion for, an order of protection ret. 10-11- 

74. 

9-30-74 Filed The City of N- Y. memorandum of law in 
support of motion, ret. 10-11-74. 

9-19-17 Filed pltff’s notice to take deposition of R.L. 

Stinard. 

9-30-74 Filed Answer to cross-complaint of deft’s 80 
Pine St. & Rudin Management Corp. 
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Date 

9-30-74 

9-30-74 

9-30-74 

9- 30-74 

10- 11-74 

10- 21-74 

11- 15-74 

12- 12-74 


Proceedings 

Filed Answer to cross-claim of Adsco Mfg. 
Corp. 

Filed Answer to cross-claim of Co-Deft. Con¬ 
solidated Edison. 

Filed Answer to cross-claim of deft. Reisler 
Corp. 

Filed Answer to cross-claim of deft. Emery 
Doth & Sons. 

Filed Memo-endorsed on motion by Corpora¬ 
tion Counsel filed 9-30-74: Referred to Mag¬ 
istrate Jacobs to bear & report. Knapp, J. 


Filed Stip & order that affirmative defense to 
the pltff's complaint, which states as follows: 
The court does not have jurisdiction over the 
deft’s is withdrawn. Pltff waives an exami¬ 
nation before trial of the deft. Rutherford 
L. Stinard. Knapp, J. 

Filed Memorandum & Order that Magistrate 
•Jacobs’ report is eminently fair, approve its 
recommendations & direct the parties to ar¬ 
range prompt compliance therewith. So or¬ 
dered. Knapp, J. 

Filed Notice of Appeal by The City of N.Y. et 
al from order entered 11-15-74. Mailed cop¬ 
ies to H. H. Lipsig, Morris, Dulfy, Ivone & 
Jensen, Craig & Green, Hart & Hume, Quirk 
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Docket Entries 

Date Proceedings 

& Bakalor, Hanner, Onoraato & Hogarty & 
Williams & O’Neill. 

12-24-74 Filed pltff’s affidavit & notice of motion to find 
the City of N. Y. & Louis Beck in contempt 
of court ret. 1-10-75. 

12-30-74 Filed Memo-endorsed on pltff’s motion filed 12- 
24-74. Motion referred to Magistrate Jacobs 
to hear & report. Knapp, J. 

1- 9-75 Filed deft’s (City of N. Y.) affidavit & notice 
of cross-motion for an order staying the en¬ 
forcement order ret. 1-10-75. 

1-16-75 Filed affidavit of K. Concagh in reply to affida¬ 
vit of Jack Cherrill. 

1-16-75 Filed pltff’s memorandum of law in support of 
his motion to hold respondents in contempt. 

1-16-75 Filed affidavit of Dennis M. Karsch in opposi¬ 
tion to affidavit of Louis Beck. 

1-16-75 Filed order that pltff's motion for contempt is 
denied. The cross motion of the City of N. Y. 
& Louis Beck, for a stay pending appeal is 
granted. Knapp, J. m/n 

1-14-75 Filed notice that record on appeal has been cer¬ 
tified & transmitted to the USCA this 14th 
day of Jan. 1975. 
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Summons 


United States District Court 
for THE 

Southern District of New York 
Civil Action File No. 74 Civ. G70 


Mattie G. Dixon, as Administratrix of the Estate of 
L. C. Sherman, Jr., 


Plaintiff, 


v. 

80 Pine Street Corporation, Kudin Management Corp., 
Kaisler Coup., The Consolidated Edison Company of 
New York, Adsco Manufacturing Coup., Rutherford 
Stinard, Emery Roth, Rutherford Roth and Julian 
Roth, doing business as Emfry Roth & Sons, 

Defendants. 


To the above named Defendants: 

You are hereby summoned and required to serve upon 
Harry If. Lipsig plaintiff’s attorney, whose address 100 
Church Street, New York, N. Y. 10007, an answer to the 
complaint which is herewith served upon you, within 20 
days after service of this summons upon you, exclusive 
of the day of service. If you fail to do so, judgment by 
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Summons 

default will be taken against you for the relief demanded 
in the complaint. 

Raymond F. Burghardt, 
Clerk of Court. 

/s/ B. Edwards, 
Deputy Clerk. 


(Seal of Court) 

U. S. District Court 

Filed—Mar. 7, 1975 
S. D. of N. Y. 


Date: Feb 8 1974 




Complaint 


United States District Court 
Southern District of New \ork 

74 Civ. 670 


-«.- 

Mattie G. Dixon, as Administratrix of the Estate of 
L. C. Sherman, Jr., 

Plaintiff, 

—against— 

80 Pine Street Corporation, Kudin Management Corp., 
Kaisler Corp., The Consolidated Edison Company of 
New York, Adsco Manufacturing Corp., Rutherford 
Stinard, Emery Roth, Rutherford Roth and Julian 
Roth, doing business as Emery Roth & Sons, 

Defendants. 


Plaintiff Demands Trial by Jury 
Plaintiff, by her attorney Harry II. Lipsig, alleges: 

1. Plaintiff is a citizen of the State of Florida and 
upon information and belief, defendants are citizens of a 
State other than Florida. 

2. The matter in controversy exceeds the sum of 
$10,000, exclusive of costs and interest. 
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Complaint 

3. By reason of the amount in controversy and diver¬ 
sity of citizenship, this Court has jurisdiction. 

4. " Heretofore, and prior to the commencement of this 
cause of action, plaintiff Mattie G. Dixon was appointed 
Administratrix of the Estate of L. C. Sherman, Jr. by 
order of the Surrogate, County of New York, in Febru¬ 
ary 1974, has qualified, entered upon the discharge of 
her duties and is now acting as such. 

5. On or about May 3, 1972, L. C. Sherman, Jr. died 

intestate and left him surviving his child Alicia Laslion 
Sherman, a citizen of Florida, whose guardian is the 
within plaintiff. « 

6. Defendant 80 Pine Street Corporation was and still 
is a domestic corporation, duly licensed and existing un¬ 
der and by virtue of the laws of the State of New York, 
with its principal place of business in the Borough of 
Manhattan, City and State of New York. 

7. Defendant Rudin Management C'orp. was and still 
is a domestic corporation, duly licensed and existing un¬ 
der and by virtue of the laws of the State of New York, 
with its principal place of business in the Borough of 
Manhattan, City and State of New York. 

8. Defendant Raisler Corp. was and still is a domestic 
corporation, duly licensed and existing under and by vir¬ 
tue of the laws of the State of New York, with its prin¬ 
cipal place of business in the Borough of Manhattan, 
City and State of New York and is regularly engaged in 
the business of installing and maintaining steam facili¬ 
ties. 
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9. Defendant The Consolidated Edison Company of 
New York (hereafter “Con Ed”) was and still is a gas 
and electric corporation, duly organized and existing un¬ 
der and by virtue of the laws of the State of New York 
within the purview of the public service law and trans¬ 
portation corporation law of New \ork State with its 
principal place of business in the Borough of Manhattan, 
City and State of New York and duly licensed and fran¬ 
chised to do business in New \ork State and undei a 
duty to provide safe anl adequate service, instrumentali¬ 
ties and facilities. 

10. Defendant Con Ed was regularly engaged in, 
among other things, the business of generating steam in 
New York City and elsewhere for the purposes of heat¬ 
ing and air-conditioning public and private buildings and 
in the business of furnishing to the inhabitants ot the 
City of New York steam under and pursuant to rights 
granted to them and did supply steam under pressure in 
and about the premises 80 Pine Street, New York, New 
York. 

11. At all times hereinafter mentioned, defendant 80 
pine Street Corporation was the owner of the land, build¬ 
ings and property of premises known as 80 Pine Street, 
New York, New York. 

12. At all times hereinafter mentioned, defendant 
Adsco Manufacturing Corp. (hereafter “Adsco”) was and 
still is a domestic corporation, duly licensed and existing 
under and by virtue of the laws of the State of New York 
with its principal place of business at 20 Milburn Street, 
in the City of Buffalo, State of New York and is regu- 
larly engaged in the business of manufacturing, assem- 
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Complaint 

bling and providing steam equipment, facilities and in¬ 
strumentalities. 

13. At all times hereinafter mentioned, defendant 
Emery Roth, Richard Roth and Julian Roth doing busi¬ 
ness as Emery Roth & Sons (hereafter “Emery Roth’’), 
were and still are architects duly licensed and existing 
\mder and by virtue of the laws of the State of New 
York, with their principal place of business in the Bor¬ 
ough of Manhattan, City and State of New York. 

14. At all times hereinafter mentioned, defendant Ruth¬ 
erford Stinard was and still is a mechanical engineer, 
doing business in tue State of New York, with his prin¬ 
cipal place of business at 700 Summer Avenue, Stamford, 
Connecticut. 

15. At all times hereinafter mentioned, defendant 80 
Pine Street Corporation had not parted with the posses¬ 
sion of said land, building, property and premises, except 
for the right of occupancy by various tenants, and con¬ 
trolled, managed, operated and maintained said premises 
and the building thereon and each and every part there¬ 
of. 

16. Said premises, 80 Pine Street, New York, New 
York, were commercial premises and were used for offices 
and other commercial purposes. 

17. Defendant Rudin Management C’orp. was the man¬ 
aging agent for the defendant 80 Pine Street Corpora¬ 
tion, and as such agent, managed, operated and controlled 
all the land, buildings and property in premises known as 
80 Pine Street, New York, New York. 
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18. At all times lieieinafter mentioned, the defendant 
Raisler Corp. installed and maintained the steam pipes 
in the aforesaid building known as 80 Pine Street, New 
York, New York. 

19. Defendant Adsco, in the regular course of its busi¬ 
ness, manufactured, assembled, fitted and sold expansion 
joints to the defendants, which were and still are being 
used in or about the said commercial premises. 

20. Defendant Emery Roth, in the course of its busi¬ 
ness designed, detailed and engineered the plans, specifi¬ 
cations and blue prints used in the design, construction 
and assembly of the said commercial building known as 
80 Pine Street, New York, New York. 

21. Defendant Rutherford Stinard, in the course of his 
business, determined the specifications, details and dimen¬ 
sions of the said building design and more particularly, 
but not limited to the specified valves, joints and appur¬ 
tenances thereto. 

22. Plaintiff's intestate was lawfully upon said prem¬ 
ises 80 Pine Street, New York, New York, when a steam 
explosion occurred thereat on or about May 3, 19 <2. 

23. Defendants, their agents, servants and employees, 
were negligent in permitting said premises to be in an un¬ 
safe and dangerous condition and in subjecting plaintiff’s 
intestate to unnecessary and unusual hazards and risks. 

24. Solely, due to the aforesaid negligence of the de¬ 
fendants, the plaintiff’s intestate was caused to suffer in¬ 
juries which resulted in his death on May 3, 1972. 
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25. By reason of the aforesaid, plaintiff and Alicia 
Lashon Sherman have been deprived of the comfort, 
society and services of L. C. Sherman, Jr. and have in¬ 
curred expenses and loss of inheritance, all to their 
damage in the sum of $1,000,000. 

Second Cause of Action as Against Defendants 
Con Ed, Raisler Corp. and Adsco 

2G. Plaintiff repeats and realleges the allegations of 
the complaint herein numbered 1 through 25, as though 
fully set forth herein. 

27. Defendants Raisler Corp. and Adsco, in their regu¬ 
lar course of their business, by their agents, servants and/ 
or employees did warrant expressly and impliedly to 
80 Pine Street Corporation and Rudin Management Corp., 
their agents, servants and/or employees and to the general 
public, that their steam pipe and/or pipe valves, joints 
and appurtenances thereto were reasonably safe for the 
purpose intended and knew that said steam pipes and/or 
pipe valves, joints and appurtenances thereto were to be 
used by the defendants 80 Pine Street Corporation and 
Rudin Management Corp. 

28. Said defendants, their agents and/or employees, 
in reliance upon said representations and warranties made 
by defendants Raisler Corp. and Adsco did purchase said 
steam pipes and/or pipe valves, joints and appurtenances 
thereto for use an said commercial premises. 

29. At the time of said warranty and sale, said steam, 
steam pipes and/or pipe valves, joints and appurtenances 
thereto were not fitted for the uses intended, but on the 








Complaint 


contrary, were dangerously, defectively and negligently 
designed and manufactured and said defendants breached 
their warranty. 

30. Defendant Con Ed, by its agents, servants and/or 
employees, did warrant expressly and impliedly to the 
defendants, their agents, servants and/or employees and 
the general public, that it would supply pressurized steam 
for the purposes of heating and air-conditioning said 
premises known as 80 Pine Street, New York, New York; 
that said steam would be supplied at a reasonably safe 
pressure for the purpose intended. 

31. Defendants, their agents, servants and/or employ¬ 
ees, in reliance upon said representations and warranties 
made by defendant Con Ed, did purchase and/or contract 
to purchase pressurized steam for use in said premises 
known as 80 Pine Street, New York, New York. 

32. At the time of the warranty and sale, said pres¬ 
surized steam was not fit for the use intended but on the 
contrary, was dangerously and hazardously supplied on 
said premises known as 80 Pine Street, New York, New 
York. 

33. By reason of the aforesaid, plaintiff was damaged 
in the sum of $1,000,000. 


Third Cause of Action 


34. Plaintiff repeats and realleges the allegations of the 
complaint herein numbered 1 through 33, as though fully 
set forth herein. 
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35. Decedent, L. C. Sherman, Jr., prior to his death 
on May 3, 1972, sustained great severe permanent injuries 
to his body and limbs, suffered pain, shock, physical and 
mental anguish, solely as a result of the aforesaid. 

36. By reason thereof, plaintiff is entitled to damages 
in the sum of $500,000. 

Wherefore, plaintiff demands judgment against the de¬ 
fendants in the sum of $2,500,000, with costs, interest and 
disbursements permitted by law. 

Harry II. Lipsig 
Attorney for Plaintiff 
100 Church Street 
New York, New York 10007 
Tel: (212) 732-9000 
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Subpoena Served on Louis Beck 


United States District Court 

FOR THE 

Southern District of New York 
Civil Action File No. 74 Civ. 551 


-»—- 

Mattie G. Dixon, as Administratrix of the Estate of 
L. C. Sherman, Jr., 


vs. 


80 Pine Street Corp., Rudin Management Corp., Raisleii 
Corp., The Consolidated Edison Company of N\, Et 
Al., 

-«.- 


To 

Louis Beck, Esq., Legal Counsel to the Board of In¬ 
quiries of the City of New York, 100 Gold Street, New 
York, New York 

You are Commanded to appear at the office of ITarry 
H. Lipsig, Esq. 100 Church Street, New York, N.Y., Rm. 
1502 in the City of New York on the 30th day of Septem¬ 
ber, 1974, at 10:00 o’clock A. M. to testify on behalf of 
plaintiff at the taking of a deposition in the above en¬ 
titled action pending in the United States District Court 
of the Southern District of New York and bring with you 
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Subpoena Served an Louis Beck 

1. A full and complete copy of the report prepared by 
the Board of Inquiries of the City of New York relat¬ 
ing to and dealing with the 80 Pine Street explosion 
occurring on May 3, 1972 at the aforesaid premises. 

2. A list of any and all names and addresses of wit¬ 
nesses appearing and testifying before the aforesaid 
Board of Inquiries relating to the aforesaid explosion 
on May 3, 1972. 

3. Any and all files, expansion joints and other appara¬ 
tus and any other appurtenances which were examined 
by members of the Board of Inquiries or by experts 
at their request with a full and complete copy of their 
report. 

* * * Note • • • 

With reference to Item No. 3, should it become unduly 

burdensome to transport the aforesaid items of equip¬ 
ment please contact us and due arrangements will be 

made. 

Harry II. Lipsig 
Harry II. Lipsig 

Dated: September 19, 1974. 

Harry H. Lipsig 

Attorney for Plaintiff 
100 Church Street, NYC 


Raymond F. Burghardt, 
Clerk. 


By B. Edwards, 
Deputy Clerk. 





19a 


Subpoena Served on Louis Beck 

Any subpoenaed organization not a party to this suit is 
hereby admonished pursuant to Rule 30 (b) (0), Federal 
Rules of Civil Procedure, to tile a designation with the 
court specifying one or more officers, directors, or man¬ 
aging agents, or other persons who consent to testify on 
its behalf, and shall set forth, for each person designated, 
the matters on which he will testify or produce documents 
or things. The person so designated shall testify as to 
matters known or reasonably available to the organiza¬ 
tion. 


^ / 
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Notice of Motion to Quash Subpoena 


United States District Court 

FOR THE 

Southern District of New York 


[SAME TITLE] 


Sib: 

Please take notice that the undersigned will move this 
Court at a Term Promotions at the United States Court¬ 
house, Room 129, Foley Square, New York, N. Y., on the 
11 day of October, 1974, at 2 o’clock, P.M., or as soon 
as Counsel can be heard, for an Order of Protection, pur¬ 
suant to Rule 45 (b), Rule 45 (c), and Rule 2G (c) F.R. 
C.P. quashing a subpoena dated September 19, 1974, di¬ 
rected to Louis Beck, Esq., Legal Counsel to the Boaid 
of Inquiries of the City of New York, to testifv or pro¬ 
duce documents, or things, upon the grounds of privilege, 
unreasonableness, undue burden, and non-possesssion ot 
items sought for discovery and inspection, and for such 
other and further relief as the Court may deem .just and 
proper. 

Dated: New Y T ork, N. Y., 

September 24, 1974 

Yours, etc., 

Adrian P. Burke 

Corporation Counsel of 
The City of New Y ork 
Counsel to the Petitioner 
By /s/ Jack Chf.rrill 

Assistant Corporation Counsel 
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Notice of Motion to Quash Subpoena 


To: 

Harry H. Lipsio, Esq. 
Attorney for Plaintiff 
100 Church Street 
New York, N. Y. 





Affirmation of Louis Beck in Support of Motion 

United States District Court 
for THE 

Southern District of New York 


[SAME TITLE] 


Louis Beck, being duly sworn, deposes and says: 

That lie is Legal Counsel to the Board of Inquiries of 
the City of New York for the Department of Buildings. 

This affirmation is submitted in support of an applica¬ 
tion to quash a subpoena dated September 1!), 1974, served 
upon him. The subpoena service was not accompanied by 
the payment of any fee. 

The City of New York does not appear to be a defend¬ 
ant in the action, and the plaintiff seeks to obtain a copy 
of a report of the Board of Inquiries relating to a steam- 
pipe explosion at 80 Pine Street in New ^ ork City on 
May 3, 197z, with respect to which the Board was con¬ 
vened to inquire into and ascertain the facts, study the 
cause or causes of the accident, for the purposes of formu¬ 
lating remedial legislation or regulations intended to pre¬ 
vent said occurrences in the future, and determine if there 
was a violation of the Building Code and/or any of the 
Rules and Regulations governing holders of Department 
of Buildings licenses. 

It is the experience of deponent that in order to per¬ 
form its function, often there must be assurances given 
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to prospective witnesses that their testimony will be 
treated as confidential, in order to elicit information that 
might otherwise not be forthcoming, or as to which con¬ 
stitutional protection may be claimed by such witnesses. 
Since a major responsibility of the Board is to prevent 
similar occurrences in the future by reason of the knowl¬ 
edge demanded, it is submitted that the public interest re¬ 
quires that the testimony given at such a Board of In¬ 
quiries should be protected, and a plaintiff referred to 
other more customary means of seeking to establish his 
cause of action. 

The names and addresses of witnesses who appear and 
testify are included in such a report, and the preparation 
of a separate list would be burdensome and expensive to 
the witnesses and to the City of New York to review and 
obtain same from an extensive report. Finally, physical 
evidence presented to the Board and examined by it or 
its experts have been returned to the owner of the build¬ 
ing, so that same are in the possession oi the witnesses. 

Wherefore, it is asked that the motion be granted, and 
the subpoena quashed. 

/s/ Louis Beck 

(Sworn to by Louis Beck on September 27, 1974.) 




24a 


Affidavit of Dennis M. Karsch 
in Opposition to Motion 

United States District Court 
Southern District of New York 


SAME TITLE 


State of New York 
County of New York 

Dennis M. Karsch, being duly sworn, deposes and 
says: 

I am an attorney associated with the firm of Harry II. 
Lipsig, attorney for the plaintiff herein, and make this 
affidavit in opposition to the affidavit of Louis Beck, re¬ 
questing this Court to issue a protective order pursuant 
to Buie 45(b) quashing a subpoena requiring the Board 
of Inquiries of the City of New York to produce for dis¬ 
covery' and inspection in the within action a report relat¬ 
ing to the steam pipe explosion occurring at 80 Pine 
Street, New York, New York, on May 3, 1072 in which 
seven people lost their lives. 

Buie 26 of the Federal Buies of Civil Procedure states 
that parties “may obtain discovery regarding any matter, 
not privileged, which is relevant to the subject matter in¬ 
volved in the pending action, whether it relates to the 
claim or defense of the party seeking discovery or to the 
claim or defense of any other party . . .” The Buie goes 
on further to state that where justice requires to protect 
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a person or party from annoyance, embarrassment, op¬ 
pression or undue burden or expense the Court may make 
one or more orders regulating or denying the discovery. 

Mr. Beck states in his aflidavit that the preparation of 
a list containing the names and addresses ot witnesses 
who appeared and testified before the Board of Inquiries 
would be unduly burdensome and expensive to the City of 
New York. In this respect we must wholeheartedly dis¬ 
agree. To begin with Mr. Beck fails to indicate how many 
people, in terms of numbers, testified before the Board ot 
Inquiries. Certainly, the Court would be entitled to at 
least a minimum showing by the City that the number of 
witnesses was in the hundreds or perhaps in the thou¬ 
sands. In the absence of this showing, Mr. Beck’s conten¬ 
tion is without merit. To go on further, The Board states 
that the physical evidence examined by them has been re¬ 
turned to the owners of the building. Your deponent is 
not in the position to deny this fact. However, upon call¬ 
ing the attorneys for the Kudin Management Corp., the 
owner-manager of the building, I was informed by Mr. 
Robert Quirk that he had no knowledge of the return of 
any equipment. I call upon Mr. Beck to amplify this mat¬ 
ter at the time of argument on this motion. 

In a related action brought by our office in the Supreme 
Court of the State of New York involving the identical 
explosion, your deponent sought to obtain the Board’s 
report along with the other items requested herein. The 
Board, once again, opposed the motion and argued on two 
basis, one that sections 1113 and 1114 of the City Charter 
precluded discovery and two the argument of common law 
privilege. Both the lower Court and the Appellate Divi¬ 
sion (1st Dept.) granted plaintiff’s motion for discovery. 
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The Court of Appeals, however, reversed it on the 
grounds that plaintiff had not made a sufficient showing 
for the need to obtain the report. It should be noted that 
the Court, in their decision, struck down the City’s con¬ 
tentions as to the exclusionary clauses of section 1114 and 
in no way stated that a common law privilege existed. A 
copy of this decision is annexed hereto as Exhibit “A”. 

With respect to the failure to serve a proper fee along 
with the subpoena, your deponent asks the Court in the 
interest of justice to refrain from quashing the subpoena 
on this basis alone. 

In the final analysis, the Court in this action is con¬ 
fronted with a situation which is prevalent today when 
any major catastrophe occurs in New York City. Under 
previous policies, the reports of the Department of Build¬ 
ings, the Fire Department and the Police Department 
were readily obtainable in connection with explosions and 
other disasters. However, as a result of this new trend 
towards convening special Boards of Inquiry, parts and 
equipment involved in the explosion which are essential 
to the proof and/or defense of a litigant's case are se¬ 
questered and not returned to the respective parties until 
many years have elapsed. The Board then compounds the 
injustice under the crimson cloak of confidentiality, claim¬ 
ing that their report regarding the explosion is privileged 
because prospective witnesses will not be readily forth¬ 
coming to testify in other catastrophes is abhorrent to 
our judicial system. Your deponent fails to see the harm 
that can be done to the public interest if these documents 
were made available solely to the parties in this action. 
The Court, if it desires, can order an in camera inspec¬ 
tion of this report and order it sealed to prevent outside 
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parties from viewing it. To grant the City’s motion 
would in effect mean that discovery proceedings in simi¬ 
lar accident cases would take well over many years from 
the date of the occurrence until the City released or re¬ 
turned the equipment hopefully in the same form as it 
was originally taken. 

Wherefore, it is respectfully requested that the Court 
deny respondent's motion to quash the subpoena in all re¬ 
spects. 

/s/ Dennis M. Karsch 

(Sworn to by Dennis M. Karsch on October 4, 1074.) 
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Exhibit A Annexed to Affidavit of Dennis M. Karsch 
in Opposition to Motion 

New York Court of Appeals Opinion, with dissenting 
opinion of Gabrielli, J. 

State of New York 
Court of Appeals 

1 No. 268 73 




Don Chiale, as Administrator &c., 


vs. 


Plaintiff-Respondent, 


80 Pine Street Corporation, & ors, 

Defendants-Respondents, 

Board of Inquiry of the Department of Buildings of 
The City of New York, &c., 

Appellant, 

The Consolidated Edison Company of New York, 

Defendant. 

♦- 

Jasen, J.: 

This appeal arises out of a tragic steam pipe explo¬ 
sion at 80 Pine Street in New York City on May 3, 1972, 
which resulted in the death of seven persons, one of which 
was plaintiff’s intestate. Immediately after the accident, 
a Board of Inquiry was convened at the direction of the 
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New York Court of Appeals Opinion 

Commissioner of Buildings “to inquire into and ascertain 
the facts, state the cause or causes of the accident for the 
purposes of formulating remedial legislation or regula¬ 
tions intended to prevent similar occurrences in the fu¬ 
ture and determine if there was a violation of the Build¬ 
ing Code and/or any of the rules and Regulations govern¬ 
ing holders of Department of Buildings’ licenses.” 

Meanwhile, on May 19, 1972. the within wrongful death 
action was commenced against the defendants. The City 
of New York is not a party to the action. Pursuant to 
CPLR sections 3101 and 3120, the plaintiff moved against 
the Board of Inquiry for an order for discovery and in¬ 
spection of: 

“A. Any and all lists of the names and addresses 
of witnesses appearing before the Board of Inquiry 
whose testimonies relate to the SO Pine explosion 
which occurred at 80 Pine Street, New \ork, New 
York, on May 3, 1972; 

B. Any and all statements made by witnesses ap¬ 
pearing before the Board of Inquiry relating to the 
above said explosion; 

C. Any and all documents, reports, records, notes, 
letters, memoranda and/or things which the Board 
of Inquiry had access to and which relate to the in¬ 
vestigation of the above said explosion; 

D. The entire content of the report of the Board 
of Inquiry relating to the May 3, 1972 explosion 
which occurred at SO Pine Street, New \ork, New 
York.” 

The various named defendants cross-moved for the same 

purpose. 
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Special Term, in granting the motion, held that “[t]he 
information sought is material and necessary to the prose¬ 
cution of this action” and that ‘‘the Board of Inquiry has 
special and exclusive knowledge oi the events surrounding 
the explosion.” The Appellate Division affirmed and certi¬ 
fied the following question: “Was the order of the Su¬ 
preme'Court, as affirmed by this Court, properly made?” 

The order should be reversed and the question answered 
in the negative. The scope of disclosure which may be 
made against a non-party witness is set forth in Article 
31 of the CPLR. While CPLR section 3101 opens with 
the sweeping exhortation that “[tjliere shall be full dis¬ 
closure of all evidence material and necessary in the prose¬ 
cution or defense of an action, regardless of the burden 
of proor”, it then provides the limitation that disclosure 
as against a non-party may only be had “where the court 
on motion determines that there are adequate special cir¬ 
cumstances.” 

We cannot say, on the record before us, that the re¬ 
spondents have shown “adequate special circumstances”, 
as required by CPLR section 3101(a)(4), to be entitled 
to the relief sought. Nowhere do they indicate what en¬ 
deavors, if any, were undertaken to obtain the facts and 
circumstances leading to the explosion. All that the re¬ 
spondents show is that “since [the Board’s] investigation 
was the only one taken relating to the above said explo¬ 
sion, its results and contents are material and necessary 
to the proof of [their] case.” (Emphasis supplied.) Al¬ 
though this allegation may have some bearing on the is¬ 
sue whether the information sought is “material and neces¬ 
sary” to the prosecution of the action, it certainly does not 
satisfy the additional requirement of the statute that 
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in Opposition to Motion 
New York Court of Appeals Opinion 

“adequate special circumstances” lie shown. Nor is the 
bare assertion of special circumstances sufficient; there 
must be specific support for the claim. Tt may very well 
be that the respondents, after conducting their investiga¬ 
tion, may not be able to obtain sufficient independent evi¬ 
dence of* the facts and circumstances leading to the explo¬ 
sion in order to establish their claim of negligence and 
breach of warranty. That, of course, could be a circum¬ 
stance for the court to consider in passing on a new appli¬ 
cation for discovery and inspection of the records of the 
Board of Inquiry. 

There is also presented in this case the City’s claim 
that the information sought is privileged and confidential. 
Of course, if the information sought is in fact privileged, 
it is not subject to disclosure no matter how strong the 
showing of need or relevancy. CPLR § 3101 [b], supra; 
see also, Practice Commentary, Siegel, McKinney’s Cons. 
Laws of N. Y., Book 7B, CPLR 3101. p. 29.) 

As part of the common law of evidence, “official infor¬ 
mation” in the hands of governmental agencies has been 
deemed in certain contexts, privileged. 1 Such a privilege 
attaches to “confidential communications between public 
officers, and to public officers, in the performance of their 
duties, where the public interest requires that such con- 

1 This common-law privilege has been codified in some jurisdic¬ 
tions. (See, e.g., California Evidence Code, § 1040; Flournoy v. 
Superior Court for County of Los Angeles, 34 Cal. App. 3d 398; 
see also, ALI Model Code of Evidence, Rule 228.) Although 
the legislature has recently passed the Freedom of Information 
Law (Laws of 1974, Chs. 578, 579 and 580), it does not abolish 
the common-law privilege for official information. 
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fidential communications or the sources should not he di¬ 
vulged.” ( People v. Keating, 286 App. Div. 150, 153; see 
generally, M. M. Carrow—Governmental Nondisclosure in 
Judicial Proceedings, 107 U. of Pa. L. Rev. 16G.) The 
hallmark of this privilege is that it is applicable when 
the public interest would be harmed if the material were 
to lose its cloak of confidentiality. (8 Wigmore on Evi¬ 
dence [McNaughton revision], § 2378; Richardson on Evi¬ 
dence, 10th ed., Prince § 456, p. 44G; Mottola, New ^ork 
Evidence, Proof of Cases, 2d ed., $ 304; Matter of Lang- 
ert v. Tanney, 5 A P 2d 58G.) It has been said that the 
privilege is a qualified one, which may be ineffective when 
it appears that the disclosure of the privileged informa¬ 
tion is necessary to avoid the risk of false testimony or 
to secure useful testimony. (See People v. heating, su¬ 
pra, at p. 153.) While this test may be appropriate in 
criminal cases, 2 we would reject any such qualification in 
civil cases, since the privilege would become meaningless 
if it could be breached in order to secure “useful testi¬ 
mony”. Any testimony, if relevant to the action at bar, 
inay be said to be useful. While some commentators have 
argued that the privilege is qualified and requires a bal¬ 
ancing of the needs of the litigants against the potential 
harm to the public interest that may result from disclos¬ 
ures (see 42 Fordham L. Rev. 807; 107 U. of Pa. L. Rev. 
16G, supra), these, in reality, are two sides of the same 
coin. Public interest encompasses not only the needs 
of the government, but also the societal interests in re- 


2 Different considerations may be applicable in criminal cases 
where the privileged information may be relevant to proof of in¬ 
nocence. (See Matter of Langert v. Tanney, supra, at p. 589.) 
We do not now consider the scope of the privilege in such cases. 
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dressing private wrongs and arriving at a just result in 
private litigation. Thus, the balancing that is required 
goes to the determination of the harm to the overall pub¬ 
lic interest. Once it is shown that disclosure would be 
more harmful to the interests of the government than the 
interests of the party seeking the information, the over¬ 
all public interest on balance would then be better served 
by nondisclosure. 1\ bile the need of a litigant lor the in¬ 
formation would present a strong argument for disclosure, 
the court should balance such need against the govern¬ 
ment’s duty to inquire into and ascertain the facts of a 
serious accident for the purposes ol taking steps to pre¬ 
vent similar occurrences in the future. 

By our decision today, we do not hold that all govern¬ 
mental information is privileged or that such information 
may be withheld by a mere assertion of privilege. There 
must be specific support for the claim of privilege. Pub¬ 
lic interest is a flexible term and what constitutes suffi¬ 
cient potential harm to the public interest so as to render 
the privilege operable must of necessity be determined on 
the facts of each case. Such a determination is a judi¬ 
cial one and requires that the governmental agency come 
forward and show that the public interest would indeed 
be jeopardized by a disclosure of the information. Other¬ 
wise, the privilege could be easily abused, serving as a 
cloak for official misconduct. (8 Wigmore on Evidence 
[McNaughton Rev.], § 2379, pp. 803-810; United States v. 
Reynolds, 345 U. S. 1; Stratford Factors v. State Bank- 
ing Dept., 10 A D 2d G6.) Of course, in some situations 
it may be difficult to determine if the assertion of the 
privilege is warranted without forcing a disclosure of the 
very thing sought to be withheld. In such situations, it 
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would seem proper that the material requested he exam¬ 
ined by the court in camera. (See United States v. Reyn¬ 
olds, supra; Stratford Factors v. State Banking Dept., 
supra.) However, it will be tbe rare case that in camera 
determinations will be necessary. A description of the 
material sought for the purpose for which it was gathered 
and other similar considerations will usually provide a 
sufficient basis upon which the court may determine 
whether the assertion of governmental privilege is war¬ 
ranted. 

As to the City’s claim of privilege under sections 1113 
and 1114 of the New York City Charter, we hold these 
sections inapplicable. These sections do not confer com¬ 
plete immunity from discovery, but merely exclude cer¬ 
tain papers from the requirement of mandatory disclosure 
of public records. 

Accordingly, the order of the Appellate Division should 
be reversed with leave to to the respondents to proceed in 
accordance with Article 31 of the CPLR. If further dis¬ 
closure proceedings are pursued, the City shall he allowed 
to object, asserting its claim of common-law privilege 
upon a proper showing that the privilege is warranted. 
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Dissenting Opinion of Gabrielli, J. 

State of New York 
Court of Appeals 


SAME TITLE 


Gabrielli, J. (dissenting): 

The decision at Special Term affirmed unanimously at 
the Appellate Division appears to me to be correct in 
every respect. I find no particular authority for the ma¬ 
jority’s insistence that respondents show their inability 
otherwise to obtain the sought after information. While 
such might be requisite to obtaining information gathered 
by another party to the action [Hickman v. Taylor, 329 
U.S. 495), it is not demonstrated by the majority why such 
a rule should obtain where the information has been gath¬ 
ered by an investigatory government agency which is not 
a party, nor likely to be involved in related litigation. 
Furthermore, where there has been an incident of the 
magnitude involved in the case at bar, and where surely 
the government investigation should not have to be dupli¬ 
cated by plaintiffs in wrongful death actions, the “special 
circumstance” criterion of CPLR section 3101 (a)(4) has 
been met ( see Practice Commentary, Siegel, McKinney’s 
Cons. Laws of N.Y., Book 7B, C 3101:22, pp. 25-27). 

The question whether the sought after information, 
while ostensibly discoverable under CPLR section 3101 
(a)(4) might nevertheless be protected by the common 
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law “public interest” privilege has already been deter¬ 
mined below and is not properly before us. Special Term 
specifically mentioned the City’s privilege argument and 
just as specifically made a finding that the claim was 
unsupported. Since no specific error in that ruling is 
here asserted by the City it is difficult for me to under¬ 
stand why the majority desires to force plaintiffs to jump 
the hurdle again. 

Finally, I take particular exception to the broad “hold¬ 
ing” in the majority’s first footnote that the new Freedom 
of Information Law, to become effective September 1, 
1974, “does not abolish the commonlaw privilege for of¬ 
ficial information.” Whether it does or not is not before 
us in this case and has not been briefed. It is wrong thus 
to construe a statute not yet even in effect. 

I would affirm the determination appealed from and an¬ 
swer the certified question in the affirmative. 

• • • 

Order reversed, without costs, and the motion and cross¬ 
motions for discovery denied, with leave to renew. Ques¬ 
tion certified answered in the negative. Opinion by Jasen, 
J. All concur except Gabrielli, J., who dissent® nnd votes 
to affirm in an opinion in which Stevens, J., concurs. 
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United States District Court 
Southern District of New York 


-»- 

Mattie 0. Dixon, as Administratix of the Estate of 
L. C. Sherman, Jr., 

Plaintiff, 

—against— 


80 Pine Street Corporation, Kudin Management Corp., 
Raisler Corp., The Consolidated Edison Company of 
New York, Adsco Manufacturing Corp., Rutherford 
L. Stinard, Emery Roth, Richard Roth and Julian 
Roth d/b/a Emery Rotii & Sons, 

Defendants. 

-♦_- 


This is a personal injury action resulting from a steam 
pipe explosion at 80 Pine Street, New York City, on May 
3, 1972. A Board of inquiry was convened at the direc¬ 
tion of the Commissioner of Buildings “to inquire into 
and ascertain the facts, state the cause or causes of the 
accident for the purposes of formulating remedial legisla¬ 
tion or regulations intended to prevent similar occur¬ 
rences in the future and determine if there was a viola¬ 
tion of the Building Code and/or any of the rules and 
regulations governing holders of Department of Build¬ 
ings’ licenses.” In September 1974 plaintiff served a sub¬ 
poena on the City, not a defendant in this action, seeking 
(1) a complete copy of the report of the Board, (2) a list 
of the names and addresses of witnesses who testified be- 
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fore the Board, and (3) joints and other physical evi¬ 
dence examined by the Board and a complete copy of its 
report. By motion dated September 24, 11)74 the City has 
moved to quash the subpoena on the grounds, among 
others, of privileges and undue burden. 

The matter came before me on October 10, 1974, when 
I ruled that there was no general privilege to withhold 
the data requested. 1 Since the City had presented no 
facts indicating to what extent, if any, it would lie "bur¬ 
dened” by production of the matter subpoenaed, my rul¬ 
ing on lack of privilege would in ordinary course have 
ended the matter. However, attorneys for both parties to 
the motion (plaintiff and the City) indicated a disposi¬ 
tion to accommodate each other, and were agreeable to 
my suggestion that the matter be referred to a Magis¬ 
trate. I accordingly referred the motion to Magistrate 
Jacobs, who has now submitted the annexed report. I 
find Magistrate Jacobs’ report to be eminently fair, ap¬ 
prove its recommendations and direct the parties to ar¬ 
range prompt compliance therewith. 

So Ordered. 

Dated: New York, New York 
November 14, 1974. ___ 

Whitman Knapp 
Whitman Knapp, U.S.D.J. 


1 This question is controlled by Cirale v. 80 Pine Street Corp. 
(1974), 35 N.Y.2d 113, 359 N.Y.S.2d 1. In that case, the Court 
of Appeals held ♦hat plaintiff had not shown “adequate special 
circumstances”, as equired by CPLR 3101(a)(4), in order to 
be entitled to the discovery sought. In so holding, the court in¬ 
dicated that based on the record before it, the City had not es¬ 
tablished its claim of privilege as to this information. The City 
concedes that the record before me contains nothing that was not 
presented to the state courts. 
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United States District Court 
Southern District of New York 

74 Civ. 670 

-♦—- 


Mattie G. Dixon, as Administratrix of the 
L. C. Sherman, Jr., 


Estate of 
Plaintiff, 


—against— 


80 Pine Street Corporation, Rudin Management Coup., 
Raisler Corp., The Consolidated Edison Company of 
New York, Adsco Manufacturing Corp., Rutherford 
L. Stinard, Emery Roth, Richard Roth and Julian 
Roth d/b/a Emery Roth & Sons, 

Defendants. 

-- 4 —-- 


To the Honorable Whitman Knapp, U.S.D.J.: 

A hearing was held before me on October 24th at which 
there appeared counsel for the plaintiff, for the City, for 
Adsco Manufacturing Corp. (manufacturer of the joint 
which allegedly caused the explosion), for Richard Roth 
and Julius Roth (architects), and for Consolidated Edi¬ 
son. At this hearing counsel for the City had in his pos¬ 
session (1) transcripts of testimony of 27 witnesses, to- 






40a 


Report of United States Magistrate Jacobs Annexed 
to the Memorandum and Order of Knapp, J. 

gether with exhibits; (2) a report of George J. Fischer, a 
consulting metallurgist who made an analysis of certain 
expansion joints and other physical evidence, and (3) the 
Board of Inquiry report, the latter portions of which con- 
tin “conclusions” dealing with the causes of the accident 
and “reconunendations” as to legislation. I was also ad¬ 
vised that counsel to the Board (Louis Beck) held certain 
physical evidence and had returned certain other physi¬ 
cal evidence to the owner. 

The City stated that if directed by the Court it would 
have no serious objection to producing the data requested 
except for the Fischer report and so much of the Board 
Keport which contained the conclusions and reconmienda- 
tions. 

Where a governmental body has made an investigation 
of an accident, public policy dictates that any facts as¬ 
certained by it, as distinguished from opinions or conclu¬ 
sions, should be discoverable. However, the discovery of 
opinions or recommendations may chill a full expression 
by the investigating body of its views and should as a 
matter of public policy be protected. This position finds 
much judicial support. In Reliable Transfer Co. v. United 
States, 53 F.R.D. 24 (E.D.N.Y. 1971) plaintiff claimed 
damages to a vessel when it ran aground at a point where 
plaintiff claimed a buoy was not operating. After inves¬ 
tigation by the Coast Guard, the government made avail¬ 
able the findings of fact of the investigating officer and 
the transcripts of testimony, but refused to produce the 
conclusions and recommendations. In upholding the posi¬ 
tion of the government, Judge Judd said, “The facts 
found by an investigating officer should be made avail¬ 
able to the adversary under general principles of dis- 


T 
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covery, and are being made available in this case. Free 
discovery of opinions based on those facts might cause 
undue reticence by the investigating officer, and prevent 
fulfillment of the purposes of the investigation” (p. 23). 
In Craig v. Eastern Airlines, Inc., 40 F.R.D. 508 (E.D. 
N.Y. 19GG) it was decided that the government, defend¬ 
ant in an aviation accident case, need produce only the 
evidence presented at a hearing before the Civil Aviation 
Board and factual material but not “conclusions, opin¬ 
ions and recommendations of the FAA expert”. 

Accordingly, I recommend that the City be directed to 
produce for inspection and copying by all parties to the 
action, including defendants, the transcripts of the testi¬ 
mony of all witnesses and related exhibits, the physical 
evidence, and the report of the Board of Inquiry except 
for its “conclusions and recommendations”. 

The Fischer report which I have examined will be sepa¬ 
rately discussed. This report (consisting of 13 pages and 
32 figures or illustrations) was rendered to the Board at 
its request. The metallurgist did not testify. The report 
is a metallurgist analysis of certain extension joints and 
other physical evidence at 80 Pine Street and also of the 
same type of joint used at two other premises (59 Maiden 
Lane and One Chase Manhattan Plaza). The latter por¬ 
tion of the report (pp. 11 et seq.) contains certain con¬ 
clusions. In keeping with my views as to the report of 
the Board this report should be produced except for its 
conclusions. 

Dated: New York, New York 
November 13, 1974. 

Respectfully submitted, 

Martin D. Jacobs 
Martin D. Jacobs 
United States Magistrate 
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UNITED STATES DISTRICT COURT 
Southern District op New York 

-*.- 


Mattie Dixon, as Administratrix of the Estate of L. C. 

Sherman, Jr., 


Plaintiff, 


— against — 


80 Pine Street Corporation, Rudin Management Corp., 
Raisler Corp., The Consolidated Edison Company of 
New York, Adsco Manufacturing Corp., Rutherford 
L. Stinard, Emery Roth, Richard Roth and Julian 
Roth d/b/a Emery Roth & Sons, 

Defendants. 




Sirs: 

Notice Is Hereby Given that The City of New York, 
The Board of Inquiry of the Department of Buildings of 
the City of New York, and Louis Beck hereby appeal to 
the United States Court of Appeals for the Second Cir¬ 
cuit from the order entered herein on November 15, 1074 
which ordered that the City of New York produce certain 
information for discovery and this appeal is taken from 
each and every part of said order as well as from the 
whole thereof. 
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Dated: New York, N. Y. 

December 12, 1974 

Adrian P. Burke 
Corporation Counsel 
Attorney for Appellants 
Office & P. O. Address: 
Municipal Building 
New York, N. Y. 10007 
By: /s/ Carl Sanders 

To : Har ry H. Lipsig 

Atty for Pltff-Respt. 

100 Church Street 
New York, N. Y. 10007 
(212) BE 2-9000 

Morris, Duffy, Ivone & Jensen, Esqs. 

Attorneys for Deft.-Respdt. 

R. L. Stinard 
233 Broadway 
New York, N. Y. 

(212) WO 2-5G64 

Craig & Green, Esqs. 

Attorneys for Deft-Respdt Raisler Corp. 

10 Rockefeller Plaza 
New York, N. Y. 

(212) 489-8510 

Hart & Hume, Esqs. 

Attorneys for Defts-Respdt. Emery 
Roth and Julian Roth d/b/a Emery 
Roth and Sons 
10 East 40th Street 
New York, N. Y. 

(212) 686-0920 








Notice of Appeal 


Quhik & Bakalor, P.C. 

Attorneys for Defts-Respdts. 

80 Pine Street and 
Rudin Management Corp. 

444 Madison Avenue 
New York, N. Y. 

(212) 758-6450 

Hanker, Onorato & IIogarty, Esqs. 
Attys for Deft-Respdt 
Adsco Mrg. Corp. 

1633 Broadway 
New York, N. Y. 

(212) 489-7500 

Williams & O’Neill, Esqs. 
Attorneys for Defendant 
Con Edison Co. of New York 
130 East 15th Street 
New York, N. Y. 
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Notice of Motion for Contempt 

UNITED STATES DISTRICT COURT 
Southern District of New York 


SAME TITLE 


Motion By: Harry II. Lipsig, Esq., Attorney for Plaintiff. 

Date, Time and Place of Hearing: January 10, 1975 at 
2:30 P.M., at the United States District Court, Foley 
Square, New York, New York, Room 705. 

Supporting Papers: Affidavit of Dennis M. Karscli, duly 
sworn to the 23rd day of December, 1974 and all prior 
pleadings and proceedings heretofore had herein. 

Relief Demanded: An order pursuant to Rules 45(f) and 
37(b) finding the City of New York and Louis Beck, 
Esq., in contempt of Court and awarding plaintiff’s 
counsel reasonable attorney’s lees for the making of 
this motion. 

Answering Affidavits: If any are to be served upon the 
undersigned within one (1) day before the return date 
of this motion. 

Dated: New York, New York 
December 23, 1974 


Yours, etc., 

ILvrry II. Lipsig 
Harry II. Lipsig 
Attorney for Plaint'ff 
Office & P.O. Address 
100 Church Street 
New York, New York 10007 
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Notice of Motion for Contempt 

To: Adrian P. Burke 

Corporation Counsel 
Municipal Building 
New York, New York 10007 

Williams & O’Neill, Esqs. 

Attorneys for Defendant Con Ed 

130 East 15th Street 

New York, New York 10003 

Quirk & Bakalor, P.C. 

Attorneys for Defendants 
80 Pine Street & Rudin 
444 Madison Avenue 
New York, New York 10022 

Craig, Betlesky & Lockhart, Esqs. 
Attorneys for Defendant Raisler 
10 Rockefeller Plaza 
New York, New York 10020 


Morris, Duffy, Ivonf. & Jensen, Esqs. 
Attorneys for Defendant Stinard 
233 Broadway 
New York, New York 10007 


Hannf.r, Onerato & IIogarty, Esqs. 
Attorneys for Defendant Adsco 
1633 Broadway 
New York, New York 10019 

Hart & Hume, Esqs. 

Attorneys for Defendant Roth 

10 East 40th Street 

New York, New York 10016 
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Affidavit of Dennis M. Karsch Read in Support of 
Notice of Motion for Contempt 

United States District Court 
Southern District of New York 


[SAME TITLE] 


State of New York 
County of New York 

Dennis M. Karsch, being duly sworn, deposes and 
says: 

I am an attorney associated with the firm of Harry II. 
Lipsig, attorney for the plaintiff herein and make this 
motion for an order pursuant to Rules 45(f) and 37(b) 
of the FRCP requesting the Court to find the City of 
New York and Louis Beck, general counsel to the Board 
of Inquiries of the Department of Buildings in contempt 
of this Court’s order entered on the 15th day of Novem¬ 
ber, 1974 and a subpoena served by your deponent’s office 
to produce a completed copy of the Board of Inquiries 
report along with any physical evidence and a list ot the 
names and addresses of the witnesses who testified be¬ 
fore the Board of Inquiries relating to an explosion at 
80 Pine Street, New York, New York on May 3, 1972. 

This matter came on before the Court on October 10, 
1<>74. The City of New York moved to quash plaintiff’s 
subpoena upon the grounds of privilege and undue bur¬ 
den. The Court ruled that no privilege existed, however, 
in the desire to accommodate the attorneys for the City, 






> 
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Affidavit of Dennis M. Karsch Read in Support of 
Notice of Motion for Contempt 

the Court referred the question of privilege to Magis¬ 
trate Martin 1). Jacobs. Magistrate Jacobs in reviewing 
the report recommended that the City be directed to pro¬ 
duce the entire report with the exception of its conclu¬ 
sions. The Court incorporated the Magistrate’s report 
in an order entered November 15, 1974, see exhibit “A”, 
and directed the City to produce the aforesaid report in 
accordance with the Magistrate’s recommendations. 

Your deponent throughout the entire course of this 
proceeding has leaned backwards to work out a suitable 
solution to the problems connected to the production of 
this report. Indeed, the first time the City’s motion was 
heard, the attorney for the City told us that the City 
would have no objection to the Magistrate’s reviewing 
the report “in camera” to determine what portions of the 
report, if any, would be deemed privileged. It is now, 
however, apparent that the City has had a change of 
heart and is refusing to turn over this report. In fact, 
your deponent has been served with a Notice ot Appeal 
from this Court’s order, see exhibit “B". It is submitted 
that this notice on its face is patently defective, as it was 
not timely made nor was leave granted to appeal but also 
there has been no stay of this Court s order. 

Wherefore, it is respectfully requested that this Court 
grant plaintiff’s motion and direct The City of New York 
and Louis Beck to produce in accordance with the order 
of November 15, 1974 the aforesaid documents, and fur¬ 
ther find The City of New York and Louis Beck in con¬ 
tempt and granting plaintiff the reasonable counsel fees 
for the making of this motion. 


Dennis M. Ivarsch 


(Sworn to by Dennis M. Karsch on December 23, 1974.) 







Exhibit A Annexed to Affidavit of Dennis M. Karsch, 
Read in Support of Notice of Motion for Contempt, 
Memorandum and Order of Knapp, J. 

(Same as Memorandum and Order of Knapp, J. printed 
herein at page 37, supra.) 


Exhibit B Annexed to Affidavit of Dennis M. Karsch, 
Read in Support of Notice of Motion for Contempt, 
Notice of Appeal 

(Same as Notice of Appeal printed herein at page 
42a, supra.) 
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Cross-Motion for Staying Enforcement of Order of 
Knapp, J., on November 15, 1974 

United States District Court 
Southern District of New York 


[SAME TITLE] 


Sir: 

Please take notice that the undersigned will cross 
move this Court upon argument of the motion for an 
order holding The City of New York and Louis Beck, 
Esq., in contempt at a Term Promotions at the United 
States Courthouse, Boom 705, Foley Square, New York, 
N.Y., on the 10th day of January, 1975 at 2 o’clock in the 
afternoon or as soon thereafter as Counsel can be heard, 
for an Order pursuant to Buie 02(c) FECP staying the 
enforcement of the order of the Court dated November 
15, 1974 pending the final determination of an appeal of 
the above-mentioned order, which is presently pending in 
the Court of Appeals for the Second Circuit and for 
such other and further relief as. the Court may deem just 
and proper. 

Dated: New York, N.Y. 

January 8, 1975 

Yours, etc., 

Adrian P. Burke 
Corporation Counsel 
Attorney for Defendant 
City of New York 
Office and P.O. Address 
Municipal Building 
New York, N. Y. 10007 
By: Louis Beck, 
of Counsel 
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Cross-Motion for Stay Enforcement of Order of 
Knapp, J., on November 15, 1974 


To: 

Harry H. Lipsig, Esq. 

Attorney for Plaintiff 
Office and P.O. Address 
100 Church Street 
New York, New York 10007 

Williams & O’Neill, Esqs. 

Attorneys for Defendant, Con Ed. 

130 East 15 Street 

New York, New York 10003 

Quirk & Bakalor, P.C. 

Attorneys for Defendants 
80 Pine Street & Kudin 
444 Madison Avenue 
New York, New York 10022 

Craig, Betlesky & Lockhart, Esqs. 
Attorneys for Defendant, Kaisler 
10 Rockefeller Plaza 
New York, New York 10020 

Morris, Duffy, Ivone & Jensen, Esqs. 
Attorneys for Defendant, Stinard 
233 Broadway 

New York, New York 10007 

IIanner, Onerato & Hogarty, Esqs. 
Attorneys for Defendant, Adsco 
1633 Broadway 
New York, New York 10019 
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Affidavit of Jack Cherrill Read in Support of 
Cross-Motion and in Opposition to Motion 

UNITED STATES DISTRICT COURT 
Southern District of New York 


S 


AME 


TITLE 


State of New York 
County of New York 

Jack Ciierrill, being duly sworn, deposes and says: 

I am an Assistant Corporation Counsel of the City of 
New York and submit this affidavit on behalf of the 
City of New York and Louis Beck, Esq. in support of 
the instant cross motion for a stay of an order of this 
Court pursuant to Rule 02(c) of the FRCP, and in oppo¬ 
sition to this instant motion seeking to hold Louis Beck 
and The City of New York in contempt for its failure 
to comply with an order of the Court. 

Deponents are entitled to a stay of enforcement of the 
instant order as it is the opinion of this office that the 
records plaintiff are requesting are privileged and confi¬ 
dential. Should the Court refuse to grant a stay in this 
matter, and order the City to allow discover}’, it will ren¬ 
der the instant appeal moot and in fact, be deciding the 
appeal against your deponents. 

It is submitted that as New York law applies in this 
matter and as privilege and confidentiality is a complete 
defense to discovery, that your deponents will be success- 
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Affidavit of Jack Cher rill Read in Support of 
Cross-Motion and in Opposition to Motion 

ful in this appeal. Additionally a stay of enforcement of 
this order will not substantially prejudice any party to 
this action, as the case is not yet ready for trial. 

It is further submitted that plaintiff’s motion seeking 
to hold your deponents in contempt is premature as your 
deponents have not failed to obey an order of this Court. 
The Court will note that instant order does not require 
discovery by a date certain. As such, it is the opinion of 
this office that as this matter is pending in the courts, 
that your deponents may withhold discovery of the re¬ 
quested documents until there is a final determination 
by an appeal court on the issues of privilege and confi¬ 
dentiality. 

It is further submitted that your deponents have acted 
in good faith in this matter and in fact conununicated 
with the offices of plaintiff’s attorney so that an agree¬ 
ment could have been reached to avoid the necessity of 
the instant motion and cross-motion. Regretfully plain¬ 
tiffs attorneys failed to cooperate and as a result this 
additional litigation is before the Court. 

Wherefore, it is respectfully requested that the Court 
grant the instant cross-motion staying the enforcement 
of the order of this Court dated November 15, 1974 
and further that the Court deny the instant motion of 
plaintiff in its entirety, ana further that the Court grant 
your deponents the costs and disbursements of tliis mo¬ 
tion. 

(s) Jack Cherrill 
Jack Cherrill 


(Sworn to by Jack Cherrill on January 9, 1975.) 
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Reply Affidavit of Kevin Concagh 

UNITED STATES DISTRICT COURT 
Southern District of New York 


[SAME TITLE] 


State of New York I 

Vss * 

County of New York ^ 

Kevin Concagh, being duly sworn, deposes and says: 

I am an attorney associated with Harry H. Lipsig, 
P.C., attorney for the plaintiff herein and submit this 
affidavit in reply to the affidavit of Jack Cherrill, Esq., 
sworn to the 9th day of January, 1975. 

The relief herein requested should be granted because: 

a) The City has openly disobeyed Judge Knapp’s Or¬ 
der of October 10th, 1974 directing the production of a 
special Board of Inquiry Report concerning the 80 Pine 
Street Explosion. 

On October 10th, 1974, Judge Knapp directed that the 
City produce the Board of Inquiry Report and because 
of the importance and extent of the file, directed its pro¬ 
duction take place before a Magistrate of this Court. 
Accordingly, on the scheduled date, the City, by Paul 
Aranow, Esq., appeared before Magistrate Jacobs with 
the special Board of Inquiry Report. Indeed, the vari¬ 
ous portions of this report were distributed to the many 
Counsel in attendance. However, during the course of 
that disclosure, the City reversed its position and at- 






Reply Affidavit of Kevin Concagh 

tempted to argue that various portions of the said re¬ 
port were privileged and should not bo subject to dis¬ 
closure. I was at that hearing and stated that it was 
the position of the plaintiff’s attorney that the question 
of privilege had been determined by Judge Knapp and 
the discovery proceeding before Magistrate Jacobs was 
not intended by Judge Knapp to become an entirely new 
hearing of the merits of the City’s argument that this 
report was not subject to disclosure. 

It was then agreed by the attorney for the City that 
he would make this record available at the office of the 
Corporation Counsel within a few days and all that re¬ 
mained to be done was to set up a convenient time. Then 
one week later, your deponent s office was informed that 
the City had completely reversed its position and had 
decided not to honor its agreement to make available 
this Board of Inquiry Report. 

Thereafter, and twenty-seven (27) days after the en¬ 
try of the order directing this Board of Inquiry Report 
to be made available, the City tiled a Notice of Appeal 
with the Second Circuit, Court of Appeals. 

It is the position of the plaintiff that the Notice of 
Appeal is a nullity insofar as it purports to appeal an 
interlocutory order. Thus, the C itv s failure to produce 
the Board of Inquiry Report clearly places them in con¬ 
tempt of an order of this Court and the mere fact that 
a defective Notice of Appeal has been filed, in no way 
mitigates their contempt. 

Your deponent takes strong issue in the suggestion con¬ 
tained in Mr. Cherrill’s affidavit that the plaintiff s at¬ 
torney has not acted in good faith. Indeed, quite the 
contrary happens to be the case in that the C it} has re- 
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Reply Affidavit of Kevin Concagh 

neged on a promise to produce documents given to the 
plaintiff’s attorney in the presence of a number of other 
attorneys and now ironically introduces terms like “good 
faith” in this proceeding. 

Any claim of privilege made at this eleventh hour by 
the City is academic because the City has waived any 
privilege it may have had when it distributed, for the 
perusal of all the attorneys present before Magistrate 
Jacobs, that very Board of Inquiry Report they now claim 
to be a secret. 

It is respectfully submitted that the Court grant the 
plaintiff’s motion and find the respondent in contempt and 
award Counsel fees and costs for the making of this 
motion and further direct the respondent, under the pen¬ 
alties of fine and/or imprisonment, to produce the afore¬ 
said documents. 


( S ) - 

Kevin Concagh 

(Sworn to by Kevin Concagh, on January 10, 1975.) 


N 
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Order, Knapp, J. 

UNITED STATES DISTRICT COURT 
Southern District of New York 


[SAME TITLE] 


Plaintiffs having moved this Court for an Order find¬ 
ing the City of New York and Louis Beck, Esq. in con¬ 
tempt of Court and The City of New York and Louis 
Beck, Esq. having cross-moved for an Order Staying the 
Enforcement of an Order of this Court dated November 
15, 1974, and said motions having come before Magistrate 
Martin D. Jacobs at 2:30 P.M. in Room 1002 of the 
United States Courthouse located at Foley Square, New 
York, New York and the said motion having come onto 
be heard. 

Now, upon reading and filing the Notice of Motion and 
affidavit of Dennis M. Karsch sworn to on the 23rd day 
of December, 1974 together with his Memorandum of Law 
in support of tin* said motion and the Notice of Cross- 
Motion and affidavit of Jack Cherrill sworn to on the 
8th day of January, 1975 together with his Memorandum 
of Law in support of the cross-motion, and the plain¬ 
tiffs having appeared by Kevin Concagli, Esq., and the 
City of New York and Louis Beck, Esq., having appeared 
by Adrian P. Burke, Corporation Counsel, Assistant Cor¬ 
poration Counsels Anthony P. Balsamo and Susan Belkin 
of Counsel and oral argument having been heard, and 
upon the recommendations of Magistrate Martin D. 
Jacobs it is hereby 
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Order, Knapp, J. 

Ordered, that plaintiff’s motion for contempt is denied 
and it is further 

Ordered, that the cross-motion of the City of New York 
and Louis Beck, Esq., for a stay pending appeal is 
granted. 

Dated: New York, N. Y. 

January 13, 1975 


(s) Whitman Knapp 
U.S.D.J. 
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